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Arising out of OIC) No. MP/296/DC/Div-tV/2022-23 Hq: 10.03.2023 passed bY The DeputY
Commissioner, CGST, Division-IV, Ahmedabad South.

at{}d©af cFT qTqq + VaT Name & Address

Appellant
M/s. Parangeeta Mohanlal Patel,
Supra Traders, B-86, Girivar Bunglows,
lsanpur, Ahmedabad-382443.

d{ ai Rd qa aM,i aTe?T + 3itftRq Gil,tq war } d'v§ Ya aTe?I =b vfR qqTf@IfR qq
gaR TTvn©q an Ola tbt3Fitavr3qOwraTiH gW aT nmr }I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision applicationl as the
one may be against such order, to the appropriate authoritY in the following waY :

a vrww©H nr ##wr aT&W

Revision application to Government of India:

(,) cMi e,yi.d ?!@ afQRq'1, 1994 dT qm arm qq yaR =K TTqaF + Ve $ Wha =WI q+
sq–gEr tb9qq qq# =BaM !qawl aTM a:h nRR WHet wvin, Inn +gTem, Vmq
R,iT,T, aeR dBi q #m dtI q,n, finq wf. q{ fBI,it : 110001' tA dt aNt VTftv I

(i) A revision application lies to the Under Sec.-,retary1 to the Govt. of IndIa, Revis.ion Application UniT
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Buildingl Parliament StFeF}, yeT
belhi _'1 10 001 under get,tion 35EE of the CEA 1944 in respect of the following case, governed bY first

proviso to sub-section (1) of Section-35 ibid :

ai) ,in vrm tA §Tfq =B ;rma + ag Wi 8ifq=rTI @Ter + B# WWTn Vt 3®*.©TIUT+ I T
Ba TwsITn O ye +1-61'11t + vr8 a aT8 Sq wf q. In RTa WWTn VT ww q Ent qB %a
chI<ali g yr fbqqf'q-61'11< +-a STa tFt taba tb eNTS gg al

(ii) in case of any loss of goods. where the loss occur in transit fro
another factory or from one warehouse to another duEing the course
warehouse or in storage whether in a factory or in a warehouse.

lrehouse or ton a fad :0 a
the goods in aof
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(6) VFFtbvr§tfha nv vr yew +fqqffaa WTa qI qT qTa=bfBfqqh $'w=in WWi B

maIn B,qRq q@rtFfthtBqFHqatvFe tF @wfmt aT vrgtH'q fhafaa tI

(A) In case of rebate of duty of excise on goods exported to anY countrY or territorY outside
India of on excisable material used in the manufacture of the good$ which are exported
to any country or territory outside India.

(a) qe ?!,+ +T !nam M M gita + qTW (+T,i n.len ta) fhifa MT wr vra gTI

(B) In case of goods exported outside India export to Nepal or Bhutan, without paYment of
duty

dRm 3,qm ,a s$iTqq qi@ # ITTaTq + DR Th qa.tBfRa qr© dt 'T{ + atR U.aTeU
,a gn gTn Rci BrEn tb-gdIR+~'algch, 3nfTa tB gTa qfta fr WWI qt qT Eng q Mm

3ifBRqq (q2) 1998 mtr l09 gm fN'a fh =Tq xr 1

(C) Credit of any duty allowed to be utilized towards paYment of excise dutY on final
products under the provisions of this Act or the Rules made there upder and.sup OLd„el
Is passed by the Commissioner (Appeals) on or after, the date appointed under Sec'1 09

of the Finance (No.2) Act, 1998-

(1 ) iI,i,an;r’HIT & HR='=;ii
ni iR5TJ={:,ShUN== =:£Mvr:nrT#H =
nfjql

a

IBe a B oovfe(Ja/nT i :cIag : :i s?eh !! pbpee ETsId: J re : u2P1 8 ? t: i I i : OJ II) oNn? A sEIiPm ati : GETliE : jnn i Fed

35 LEE of C,EA, 1944, under Major Head of Account.

(2)
n gFt jt•\n •\::T= =1 H]F:rH1n:::F):F\!:Ira::i:re: fri:in 1 = / T:;Tk;A :i ::TI

iE: I IiI : :o :S: : : ! aCt: : : : : : 1 10 P Fe :: CaT: Pg : si 7 : :t : 9 =a=: : r : ft res •£:Ioli nTT;J : IIES anX : re
than Rupees One Lac.

a

n = :[:1=[nUs :]T ::i::i:: =x A an I e cIb 1;i[1B1r :

(,) ##1 s$in ?!@n afQRq-1: 1944 dT um 35–a/35–$ $ 3+mfa:–

Under Section 35B/ 35E of (.-,EA1 1944 an appeal lies to :-

(0) ;;iV:= J)£nnHn'n:n:TV;
q 2nd'tiTCTT/ ©EqTqf} tM / GMa /PRtPFR/ WiWTB–380004

(a)
;• Pd A : oY is: hT: : F al hbaT : n I t sEFit; n::iIr dTI S al al : Xh: eL?b :bP ? eJ LaX goT ?:ncaJ s(£=!£LTe al
other than as mentioned in para-2(i) (a) above. ctrl_ Fri
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(3)

(4)

a

(5)

0

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rujes.

€©GnBw bvfg3nfta gIRO<ulb&qHVdq!@ el2mB@qT@3fBdtaqafRTBNqqX!@# 10%
UVaTqW GRad+qa@Sf&qTfh§ta© wa# 10% %=TaTqWdtqTHTa el

PW;"”"'
In view of above, an appeal against this order shall lie befor

10% of the duty demanded where duty or duty and penaltY are
penalty alone is in dispute.”

adJ

11%InRB IIIIII11;{1111:+g

'/gbAfaB

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescri6ed under R-ule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied bY a fee of Rs.1l000/-I
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is UPto 5
Lab, '5 Lac, to 50 Lab and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the placq
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

qR SVT aT&Hq de Id aM©TVNTM StaT } HITaFIa dRU th fMRI#tHaT qU
dig;,T +T + M,i aTqT dTM gTr HUT 8 dd~Sq Qt %-bar qa VFa + w+ ? Hq
quj+qB 3FitdtZI WI'IIn't><-1 wT Vr anita qT =MRi W=Rn q& IP anin am aTttl gI

In case of the order covers a number of order-irl-Originall fee for each O.I.O- should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case maY beI iS
filled to avoid scriptoria work if excising Rs. 1 laGS fee of Rs.100/- for each-

vvraq q@H3ifBfhn 1970 qwvt?ifera d1 aIq!=r–1 tb 3fnfa Mta fiN aM ST
aTTRl aljdan& q,nRin PPkH. gT%bTO f :tTeH + $ R&@ gB 1@ Mw A.6.50 %
+lqlqldq {!@ fttHe WTT SRT VTftq I

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

§qdqdd©R THa !#R#wr©{+vFaRqq q8 at 'Bun aFfieRm aFar taI
#iT ?!@, #ar SOiTvr ?! oR q+ +Bbq antMr RmT%bar (©iqffBfB) Pm. 1982 + fqfta
el

Attention is invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

MbiT !!@ $#Nl Bnrqq Rj@ T+ d=iT@ wIFeiN RWTfemWT®a, a
,Ma,R-a tB RFid + +cjal'ti'I(Demand) yd dS(Penal@ wr 10% If-„ @=-
afqqBf}lTTatfb/ aftMagIfaRT lo TOg WiRe I(Section' 35 F of the Central

Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

IT

MkT WiTT WGN 8qT©Ib \gafa, qrTftmdTTT ’v#©'qRqNT'(Duty Demanded)-
a. (Sec}{oO®SrIDba6aMhqTfh;
v; fimqaa+ac#fBe'#tqTftr;
w $iBe#fBethMf&thw6&z®binfqI.

q§qg aRT 'df&,reFit@$v§aqda;adtTqHT:#,Wfta’qTfba @a &fhvqgHf©nfbaTm
e

Q

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY confirmed bY
the Appellate Commissioner would have to be pie-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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ORDER IN APPEAL

The present appeal has been filed by M/s. Parangeeta

M6hanlal Patel, Supra Traders, B-86, Girivar Bunglows,

Isanp1.lr> Ahmedabad-382 443 (hereinafter referred to as “the

Appellantss”) against Order in Original No. MP/296/DC/Div.-
iv/22-23 dated 10.03.2023 [hereinafter referred to as “the

impugned order”] passed by the DeputY Comrniss'ioner>

Central c,STp Division-IV (Narol) , Ahmedabad South

(hereinafter referred to as “the adjudicating authoritY’) .

2. Briefly stated, - -the facts of the case are that the

Appellants were ' holding Service Tax Registration No.

BWUPP4210QSDC)01. On scrutiny of -the data received from

the Central Board of Direct Taxes (CBDT), it was noticed that

the Appellants had declared less gross value in their Service

Tax Returns (ST-3) for the F.Y. 2015-16 and F.Y. 2016-17 as

compared to the gross value declared by them in their Income

Tuc Return (ITR) /TDS Returns. AccordingIY, it appeared that

the Appellants had mis-declared the gross value of sales of
service in the service tax returns and short paid /not paid the

applicable service tax.. The Appellants were called upon to

submit copies of relevant docurnents for assessment for the

said period. However J the Appellants neither submitted any

required details/documents explaining the reason for the

difference raised between gross value declared in ST-3 Returns
and Income Tax Return (nR)/TDS nor responded to the letter

in any manner. Therefore, the Appellant's were issued Show

Cause Notice wherein it was proposed to:

a

0

a) Demand and recover an amount of Rs. 7,639998/- under
proviso to Sub Section (1) of Section 73 of the Flnance

Act 9 1994; -along with interest under section 75 of the

4
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Finahce Act 1994 (hereinafter referred to as ’the Act ).

Impose penalty under the provisions of Section 77 (1) &

77(2) and 78 of the Act.

b)

3.

a)

b)

C)

d)

The SCN was adjudicated ex-parte vide the impugned order
wherein:

The demand of service tax amounting to Rs. 7,63,998/-

was confirmed along with interest.

Penalty amounting to Rs. 7,63,998/- was imposed under

section 78(1) of the Act.

Penalty amounting to Rs. 10,000/- was imposed under

section 77(2) of the Act.

Penalty as applicable on the Appellants under section

77(1) of the Act.
a

4. Being aggrieved with the .impugned order passed by the

adjudicating authority, the Appellants have preferred the

present appeal on the following grounds:

> The Appellants are engaged in the business of providing

taxable service of “advertising agency service”. The

'advertising agency' entered into contract with their

clients for providing "advertisement agency service" . The

' Advertising agent’ render 'advertising agency service' to

various clients in the form of creative agency wherein,

they create advertisement by themselves or their third

party media qgency wherein, they do media printing
and/ or buying for advertisement to be published in

print/electronic media. They are receiving 15% Agency

Commission from authorized Broadcasting mrd Print
media:

In the present case the Print media or authorized

broadcasting media gives a discount of 15% to the

Advertising agency. If the tariff %this\Rs. 100/- it is
;}*,#

./
\S,b #

+. /'
U njq++

a

>



F.No . GAPPL/ COM/ STP/4115/2023-Appeal

sufficient the Advertising Agency pay the media Rs. 85/-

along with applicable Service . Tax. The Advertising

Agency has not received any amount from the media nor
has the media paid any consideration to the Advertising

Agency. The Appellmlts has only mailed the discount of
15 % as Commission.

The advertisement can be done in various ways either

through Priri]: media or through Radio or Television, etc.

In order to fulfill the requirement of his client the

advertising agency i.e. the Appellants gets in touch with

the appropriate media. In other words as far as the

advertising agency is concerned its client is not the
media. In this case the client of the advertising agency is

service receiver and the advertlslng agency is service

provider. This aspect can be further supported with the

fact that it is only the client who is deducting the TDS

under the Income Tax Act. The media such as

broadcasting agency charges the advertising agencY for
insertion of the advertisement either in Print Media or in

Television.

In the instant case the “Advertising . Agent” has

purchased the Space or Time Slot for Adv?rtisernent

from the Media. Hence no service is rendered by the

Advertising Agency to the media.

No\h for the calculation of Service Tax, the gross amount

received by the ' Advertising agency' (Service provider)

from its client will be the value of the taxable servlce'

Moreover, as the consideration (gross amount) received

by the " Advertising' agencY' has been shown as an
Income in the Profit & Loss A/c is sufficient to be

cha.r.ged with Service tax on the entire consideration
received. The argument- of the ' Advertising agencY' that

the amount of 85 percent which

>

a

>

0
>

it pays to the Media for
fr..I

i t \r:i fl ] q4b : 1 pIB) >
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the purchase of SPACE or TIME SLOT (as the case may

be) is claimed as the reimbursement of the expenditure

made by them is nullified as the said consideratiQn has
been shown as an income in the Profit & Loss A/c. The

exemption from the payment of service tax is plausible

under the ’'reirnbursement " concept where the

' Advertising agency' fulfills all of the stipulations

pregcribed for the "pure agent" under Service Tax

(Determination of Valuation) Rules, 2006. Other than the

above, if the 'advertising agency' receives any
consideration from the Media as a Commission for

arranging/finding Customers for the Media in relation to

their Sale of SPACE or TIME-SLOT (as the case may be),

the said consideration amount received by the
’Advertising Agency' is also liable to Service Tax under

the Taxable services of "business auxiliary service".

The activity of the media is selling of Space or Time Slots

for advertisement, which is classified under I05(zzzzm)

of Section 65 of the Act; on the other hand the activity of

the “Advertising Agency” is to make necessary

arrangements -to have the matter of its client advertised

in the media. The Abpellants relied on the following case

laws: (1) The Honl)le CESTAT, Ahmedabad in the matter
of M/s Drishty Communication Pvt. Ltd. v. CeE & ST_

Rajkot [Service Tax Appeal No. 135 of 2012 dtd.. 05th

Janual:Yp 2023], (2) EUro Rscg. Advertising Ltd.

and......v. CCR on 27th December, 2006 Equivalent

citations: 2007 9 STJ 56 CESTAT Ban.galore9 2007 7 STR

277 J (3) GreY Worldwide (1) PVt. Ltd. V. Commissioner of
Service Tax on 30th July, 2014 in the Honl3le CESTATJ

West Zonal Bench at Mumbai> Appeal No. ST/300 &
325/09.

The Appellants have already paid servi£.'e tax on alnount

O

>

a

>
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received from clients/customers, in over business 15%

on amount received from customers, commission on

selling of printing slot.

The demand of interest and penalty is not sustainable in

view of unsustainablity of the demand of ihput tax

credit. Service tax has not been payable as the

department could not prove the allegation . with the

support of any corroborative evidences.

>

5. .Personal Hearing in the case was held on 09.11.2023.

Shri Dhaval Movaliya, C. A., appeared on behalf of the

Appe11ants for the herring. He reiterated the contents of the

written submissions and requested to allow their appeal.

6. The Appellants have submitted following documents (A)

copy of Income Tax Return, (B) copy of P & L Account and

Balance Sheet and copy of ledger summarY in respect of F'Y'

2015_16 and F.Y. 2016-17,' (C) copy of ST-3 Returns and

sample invoices issued to various clients and coPY of rnvolce

received from the Times Group (D) coPY of Fo-rm 26AS for F'Y'

2015-16 and F.Y. 2016-17.

a

7. 1 have gone through the facts of the case-, submisslon
made in the Appeal Memorandum, the submission made at

the time of personal hearing and oral submissions made at the

time of personal hearing. The issue before me for declslon is

whether the impugned order passed by the adjudicatlng
authority confirming demand of service tax amount of Rs'

'/ 63>998/_ along with interest and penalties, considering the
facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period F.Y 2015-16 &
F.Y. 2016-17.

a

8. It is noticed that in the instant case the Appellantss

holding Service tax re#stration No' BYITTFI210QSDooI are\
:JJ:a ;: '',.'-\\

;1
Br\

\t

:-':)/}.}"')\x : ';.':'' ... ..aa:' { /t
d

-.\_.?... /



F.No. GAPPL/ COM/STP/4115/2023-Appeal

engaged in providing taxable services of Advertising Agency

Service. The taxable service in respect of advertising agency is

defined in Section 65 (105) (e) in the following manner:

qb

to a client, by an aciverds ing agency in-relation to a(iverasement in any
rrLarLiLer.

9. In the present case a person or an organization who

wants to advert:ide their product approaches an advertising

agency. Therefore such a person / organization who want to
avail the services of advertising agency become the client of

the advertising agency. This aspect can be further supported

with the fact that it is only the client who is deducting the TDS

under the Income Tax Act. The advertisement can be done in

various ways either through Print Media or through Radio or

Television, etc. In order to fulfill the requirements of his client

the .advertising agency which is the service provider gets in

touch with the appropriate media. In other words as far as the

advertising agency is concerned, its client is not -the media. In

order to provide advertising agency service the Appellants
charge Qerta:in amounts from their clients, which is inclusive

of amount that has to be paid to media for insertion of the

advertisement either in Print Media or in Television. The

Appellants have demonstrated by the given example as shown

under that they have received income only to the extent of

around 15% from the media in the form bf discount-

a

a

If the tariff rate is Rs. 100/- the media charges Rs. 85/- and

the Appellants get Rs. 15/- towards discourns> which is an
actual income in the hand of the Appellants and on that
amount they discharge service tax received from their clients.

10. However, on going through the impugned order which

was issued e 8-parte, the adjudicating .authority has neither

consrdered the factual position nor the legality of the entirer, d r;;
R ': ;

e

9



F.No. GAPPL/ COM/ STP/4115/2023-Appeal

issue and demanded service tax on the whole amount received

by the Appellants from the service provided bY them on the
basis of mere data collected from income Tax Return without

excluding the amount which was paid to media for the

purchase of space or Time Slot. The demand of service tax

conarrned by the adjudicating authority is shown as under:

Period

2015-16
2016- 17

“Value difference in
nR and STR”

Total rate
of duty

Amount of
Service Tax
not paid
a5 ,669
4,04,329
7,63,993

24,80,48 1
26,95,53 1

14.5%
15%

Total

11. 1 find that the Appellants had paid service tax for the

impugned period and also filed service tax Return. On the basis

of data received from Service tax Returns (ST- 3) submitted bY

the Appellants the details of taxable amount and servlce tax

paid by .the Appellants in the respective period is ?hown as

under : -

a

F.Y. 2015-16
Taxable amountPeriod Service Tax paid

April-September
October-March
Total

2,64,47 1
1 ,72,407
4,36,878
F.Y. 2016-17

Taxable amount

37,025
24,80 1
6 1 ,826

Service Tax paid

April-September
r
Total

5 ,04,425
29,358

5,33,783

75,295
4,404

79,699

12. In view of the above findings, the impu©ed order has no

me,dti. Since the demand of service tax is not sustainable on

merits there does not arise anY question of interest or 'penaltY

in the matter.

13. Accordingly9 in view of my foregOing diSCUssions2 1 set

aside the impugned order passed tV the adjudlcatlng
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authority for being not legal and proper and allow the appeal

filed by the Appellants.

14. G$jlaq?dfsRTqFt?@{ta©r fhlenaHtmaft#QthaqM il

The appeal filed by the Appellants stands disposed of
in above terms.

H={1 + H i : +! pH H A :j T : pd H :i H = ; }A H t H 1H :/= =r : a

gTBjRaq

"W (”ft”)
Dated: ) ?, . 11.2023\,/

'M#

a.a.gaA. [

TH ,} a

BY RPAD/ SPEED POST

M/s. Parangeeta Mohanlal Patel,
Supra Traders,
B-86, Girivar Bunglows,
lsanpur, Ahmedabad-382 443

To
Appellants

The Deputy Commissioner
Division-IV (Narol), CGST & Central Excise

Ahmedabad South

Respondent

a

Copy to :

1. The Principal Chief Commissioner, Central GST2 Ahmedabad Zone
2. The Commissioner, CGST, Ahmedabad South

3- The Assistant Com{nissioner, DiViSiOn –IV, Central GST9 Ahmedabad South

4. The Assistant Commissioner (HQ System)> CC,ST; Ahmedabad South

(for uploading the OIA)
uK Guard File

6. PA file
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